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I. Executive Summary

Although education is often rhetorically or aspirationally lauded as the great equalizer,
far-reaching inequities persist. The legal process is one avenue to address these inequities.
However, the law can also exacerbate inequities. This is particularly the case when either
privileged or under-resourced families navigate gray areas in the law, including federal laws
related to students with disabilities—specifically, the Individuals with Disabilities Educa-
tion Act (IDEA) and Section 504 of the Rehabilitation Act.

Section 504’s broad eligibility criteria, lack of funding, and substantial deference to the
professional judgment of educators and external evaluators have favored powerful and priv-
ileged families. Accommodations can be a powerful tool to promote equity for students with
disabilities and it is important that all students who need accommodations have access to
them. Federal disability law allows affluent parents, families, and students to leverage their
power and privilege to pursue accommodations when needed—and even when they’re not.
At the same time, federal law can leave minoritized caregivers who lack resources, such as
money to pay for private evaluators, unable to access 504 accommodations, including ex-
tended testing time, modified classroom assignments, and breaks.

Research and emerging trends have raised increasing concerns about unfairness and abuses
of disability policies, particularly with regard to intersectional disadvantages and advantag-
es that may emerge in the implementation of Section 504, depending on a student’s social
identities. For example, a single individual may be disadvantaged by ableism and classism,
or ableism and racism. The converse is also true: An individual with multiple privileged so-
cial identities may experience compounded advantages.

In this policy brief, we present significant research that should inform policymaking around
Section 504. We also consider the trends documenting ongoing and even increasing ineq-
uities in how the law is being used. Because many of these inequities are systemic, we then
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provide recommendations that include policy actions at the federal, state, and local levels.

Federal

We recommend that federal policymakers:

Analyze civil rights data (Civil Rights Data Collection) through an intersectional lens,
including disability and other social identities, to identify compounded advantages
and disadvantages in Section 504 implementation; compare Section 504 data and
IDEA data to identify disparities in identification and access to accommodations; and
use these analyses to provide guidance and technical assistance to recipients of federal
funds.

Survey providers and others receiving help from technical assistance centers to iden-
tify aspects of Section 504 implementation that need additional federal support to
address disparities in access to 504 accommodations.

Increase proactive OCR investigations of the use of Section 504 accommodations, to
ensure that some groups of students are not systematically advantaged and others dis-
advantaged in Section 504 implementation.

Reinforce efforts to take a systemic approach to OCR Section 504 complaints, as op-
posed to solely addressing complaints at the individual student level.

Seek to involve affected families at the margins in Section 504 legislative and regula-
tory changes.

Craft explicit language in legislation/regulations that requires school districts to pay
for Section 504 evaluations and requires that implementors and federal enforcement
personnel consider connections between Section 504 and discrimination under other
civil rights laws.

Strengthen legislative and regulatory language related to identification and evaluation
requirements under Section 504 (for example, reinforce requirements for school dis-
tricts to identify students with disabilities, require parental involvement, specify data
to be included in the evaluation process, and require that the plan be written).

Review Office of Special Education and Rehabilitative Services Discretionary Grants
Funds and create funding opportunities for training and research that examines inter-
sectional inequities in the implementation of Section 504 (for example, access to 504
accommodations for low-income families of color unable to pay for private evaluators,
if federal law is not revised to require districts to pay for evaluations).

State

We recommend that state policymakers:

Analyze school- and district-level trends in Section 504 in comparison to IDEA data
through an intersectional lens, including disability and other social identities, to iden-
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tify compounded advantages and disadvantages in Section 504 implementation; then,
use the analysis to provide data-driven guidance and resources for educators, leaders,
parents, and the public on the nuances of Section 504 legislation and regulation and
the importance of promoting equitable family partnerships in its implementation.

Offer state-sponsored professional development for education professionals to crit-
ically reflect on the role of power and privilege in disability identification, supports,
services, accommodations, and in providing due process.

Prioritize state grants to support equitable Section 504 implementation through an
intersectional lens (for example, providing funding for educational institutions to hire
expert consultants or personnel with relevant expertise and providing need-based
funding for caregivers to pay for external evaluations).

Provide grant opportunities for researchers to partner with state or local policymakers
to study and offer recommendations to address inequitable access to and misuse of
Section 504 plans.

Local

We recommend that local policymakers:

Promote equitable partnerships between school personnel and families with students
with disabilities by soliciting families’ perspectives and, to the extent possible, incor-
porating those perspectives in policy guidance.

Set aside dedicated funding for professional development that requires attendees to
engage in critical reflection and create action steps related to the role of power and
privilege in Section 504 implementation.

Analyze local Section 504 data to determine where compounded inequities may exist
and create district and school policy solutions that target root causes of advantages
and disadvantages.

Collaborate with researchers to conduct studies that will inform district policy related
to the equitable use of accommodations for students with disabilities.
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I1. Introduction

Although education is often rhetorically or aspirationally lauded as the great equalizer,
far-reaching inequities® persist. The legal process is one avenue to address these inequities.
For example, plaintiffs have successfully challenged education funding formulas,? school
segregation,? and educational opportunities for students with disabilities.+ However, the
law, as an institution, can also exacerbate inequities, particularly when eiher privilegeds or
under-resourced families navigate gray areas in the law. A case in point is the implementa-
tion of federal laws intended to promote equity for students with disabilities.

Two such federal laws are the Individuals with Disabilities Education Act (IDEA) and Sec-
tion 504 of the Rehabilitation Act. While they are complementary, they are fundamentally
different. Both provide protections for students with disabilities, but IDEA is an entitlement
law—that is, it guarantees students with disabilities a special education, has detailed com-
plex procedural safeguards and processes for identification and implementation, and does
not apply to higher education. In contrast, Section 504 is an anti-discrimination law that
broadly prohibits disability discrimination in programs receiving federal funding, including
primary, secondary, and higher education institutions. Moreover, Section 504’s legal frame-
work does not have the same complex identification and procedural requirements as IDEA.
We present further details about the specific requirements of the laws below.

Federal Legal/Policy Context

Each year, millions of students receive supports, services, or accommodations under IDEA
and Section 504. According to the National Center for Education Statistics, in 2020-21, 15%
or 7.2 million students ages 3-21 received special education services under Part B of IDEA.®
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The most recent data from the U.S. Department of Education’s Office for Civil Rights indi-
cates that in 2017-2018, close to 1.4 million students were served under Section 504.7 An
overview of each of these laws is necessary to provide a foundation for understanding the
potential for reducing and exacerbating inequities in the implementation of Section 504.

The Individuals with Disabilities Education Act (IDEA)

IDEA was initially passed by Congress in 1975 as the Education for all Handicapped Chil-
dren Act, reauthorized in 1990 as the Individuals with Disabilities Education Act, and again
in 2004 as the Individuals with Disabilities Education Improvement Act. IDEA protects
children with disabilities from birth to age 21. The law delineates procedural and substan-
tive requirements regarding the provision of educational services for students meeting its
eligibility criteria. Part B details provisions for providing a free appropriate public education
in the least restrictive environment for students 3 to 21, while Part C details early interven-
tion services for children from birth to two.

IDEA’s primary purpose is to “ensure that all children with disabilities have available to
them a free appropriate public education that emphasizes special education and related
services designed to meet their unique needs and prepare them for further education, em-
ployment, and independent living.”® IDEA provides funding to states, and as a condition of
accepting IDEA funding, states are required to comply with the law’s requirements. The U.S.
Department of Education’s Office of Special Education and Rehabilitative Services (OSERS)
administers and oversees IDEA. To support this work, the federal government provides
funding for technical assistance centers to provide support for parents, educators, state ed-
ucation employees, and school districts.°

To qualify for special education under IDEA, students must meet the definition of a student
with a disability. According to the law, a student with a disability is a child who has intellec-
tual or specific learning disabilities, hearing, visual, orthopedic, speech or language, or oth-
er health impairments; emotional behavioral disabilities, deaf-blindness, autism, traumatic
brain injuries, or multiple disabilities and “who, by reason thereof, needs special education
and related services.”° Caregivers can request that the district pay the cost of an indepen-
dent evaluation, but the evaluation process as well as eligibility criteria provide the potential
for inequities, as will be discussed later in this brief. The implementation of the law is fur-
ther complicated by the fact that states can pass legislation or guidance with state-specific
requirements, so long as they are consistent with IDEA specifications.

Each eligible student is entitled to an Individualized Education Program (IEP). According
to case law, to provide a free, appropriate public education, a school must offer an IEP
“reasonably calculated to enable a child to make progress appropriate in light of the child’s
circumstances.”' The law provides specific details on what must be included in an IEP, in-
cluding: “present levels of academic achievement and functional performance”; measurable
annual goals and how progress will be measured and when it will be reported; “a statement
of the special education and related services and supplementary aids and services, based on
peer-reviewed research to the extent practicable, to be provided to the child, or on behalf of

http://nepc.colorado.edu/publication/504-plan




the child, and a statement of the program modifications or supports”; and, an explanation of
the extent to which the student will be educated with students without disabilities.*?

IDEA also provides specific requirements regarding the qualifications of decision makers
who participate in the special education process. Specifically, an IEP team must include: the
parents/caregivers, at least one regular education teacher (if the child participates or may
participate in the regular education environment), at least one special education teacher, a
representative of the local education agency who meets certain requirements, an individual
who is qualified to interpret the results of assessments, and anyone else with knowledge or
expertise, including the child, when appropriate.® It is important to note that students with
IEPs begin transition services at age 14 and can play a critical role in the IEP meetings as
self-advocates. While IDEA requires caregiver and student involvement, the professional
judgment of educational professionals holds greater weight.’> Overall, the complex require-
ments of IDEA can make Section 504 a more appealing option for privileged families.

Section 504 of the Rehabilitation Act

Section 504 of the Rehabilitation Act of 1973 is a civil rights law that prohibits disability-re-
lated discrimination in primary, secondary, and postsecondary education programs receiv-
ing federal funding. In contrast to IDEA, Section 504 provides no dedicated funding; howev-
er, failure to comply can trigger loss of federal funding. The U.S. Department of Education’s
Office for Civil Rights (OCR) oversees enforcement of Section 504. As a part of this work,
OCR engages in multiple activities, including issuing policy guidance, conducting complaint
investigations, collecting civil rights data (CRDC), and providing technical assistance.®

Both IDEA and Section 504 require school districts to identify eligible students under each
law. However, “unlike federal regulations promulgated under the IDEA, current regulations
under Section 504 do not delineate what it means to ‘undertake to identify and locate’ stu-
dents and what constitutes ‘appropriate steps’ to notify and inform parents.”” The eligibility
criteria for Section 504 are also broader than those for IDEA. Specifically, a student quali-
fies if the student: “(i) has a physical or mental impairment which substantially limits one
or more major life activities, (ii) has a record of such an impairment, or (iii) is regarded as
having such an impairment.”*® Important amendments to federal disability law in 2008 ex-
panded the meaning of disability by, for instance, defining “major life activities” expansive-
ly, allowing more people to qualify for the law’s protections.’ The change came after years
of courts narrowing the meaning of disability, leaving people without protections against
discrimination.

Section 504 privileges the professional judgment of educators and external evaluators in the
identification process. Schools do not need to evaluate the students upon parental demand,
but families can pay outside evaluators to assess whether students have a disability and
to recommend accommodations.?° To determine accommodations and placement, schools
must draw on numerous data sources during the evaluation process. Sources include exter-
nal medical evaluations, as well as “aptitude and achievement tests, teacher recommenda-
tions, physical condition, social and cultural capital background, and adaptive behavior.”*
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Moreover, while the law requires that the ultimate decision makers regarding accommoda-
tions be those with knowledge of the student, unlike IDEA, the law does not require that
schools include caregivers.

Regarding accommodations, Section 504 provides less detail than IDEA about specific re-
quirements related to the structure, substance, or process related to the creation of 504
plans—for example, the plans need not be written. A Section 504 plan provides accommoda-
tions for students with disabilities who do not qualify for special education instruction and
services under the stringent requirements of IDEA. In this sense, Section 504 is more about
fulfilling the promise of anti-discrimination, removing barriers, and promoting access to ed-
ucation comparable to students without disabilities, as opposed to IDEA’s emphasis on the
provision of educational services and supports. The definition of a disability and the lack of
specificity of Section 504 are two characteristics of the law that are particularly vulnerable
to inequities, as will be further detailed below. Table 1 presents similarities and differences
between Section 504 and IDEA relevant to this brief.22

Table 1: IDEA vs. Section 504

IDEA Section 504

To ensure that all children with disabilities
have available to them a free appropriate pub-
lic education that emphasizes special educa-
tion and related services designed to meet their
unique needs and prepare them for further ed-
ucation, employment, and independent living.

Purpose To prevent exclusion, denial of benefits, or

discrimination on the basis of disability.

Funding
and Ap-
plication

Yes. Grant statute that provides states with
funding that is distributed to districts.

No. Civil rights law that does not provide
funding for implementation and applies to
programs receiving any federal funding.

Eligibility

Intellectual or specific learning disabilities;
hearing, visual, orthopedic, speech or lan-
guage, or other health impairments; emotional
behavioral disabilities, autism, and traumat-
ic brain injuries and “who, by reason thereof,
needs special education and related services.”

Any person who

(i) has a physical or mental impairment
which substantially limits one or more
major life activities,

(ii) has a record of such an impairment, or
(iii) is regarded as having such an impair-
ment.
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Decision-
Makers

The parents, at least one regular education
teacher (if the child participates or may partic-
ipate in the regular education environment), at
least one special education teacher, and a rep-
resentative of the local education agency who
meets certain requirements, an individual who
is qualified to interpret the results, and anyone
else with knowledge or expertise, including the
child, when appropriate. It is important to note
that transition meetings involve the child start-
ing at age 14.

No specific requirements regarding who
the team of decision makers must be and
school districts have the discretion of
whether to include caregivers.

Parents have a right to request an evaluation
paid for by the district. If parents disagree with
the evaluation, they can request an Indepen-
dent Educational Evaluation (IEE), although
the district is not required to pay for this.

Districts do not need to conduct an eval-
uation upon parental demand and the
district is not required to pay for external
evaluators.

Related
Plans

IEP addresses the provision of educational ser-
vices, measurable annual goals and a timeline
for review.

Section 504 plan aims to prevent discrim-
ination and ensure access but specific re-
quirements are not presented in the law

(for example, plans do not need to be in
writing).

Intersectionality

Federal laws affecting students with disabilities provide an important policy framework to
address inequities. Nonetheless, the policy structures, funding mechanisms, and gray ar-
eas in Section 504 create an environment for inequities to proliferate at the intersection of
disability and other social identities, such as race, socioeconomic status, etc. Consequently,
inspired by the work of groundbreaking scholars such as Kimberlé Crenshaw?3 and Patricia
Hill Collins,?# in this brief we apply an intersectional approach? that highlights the ways
in which individuals with multiple marginalized social identities experience compounded
systemic inequities. For example, a single individual may be disadvantaged by ableism?2® and
classism, or ableism and racism.?” The converse is also true: An individual with multiple
privileged social identities may experience compounded power2® and advantages. Conse-
quently, our analysis of Section 504 accounts for both compounded inequities and com-
pounded advantages, depending on an individual’s identities.?®

Although our primary focus in this brief is Section 504, discussion of its connection to IDEA
in practice allows for a comprehensive, systemic analysis of the factors impacting the inequi-
table access to and the misuse of Section 504 plans. Key differences between the laws allow
for inequitable access to and misuse of Section 504 in ways that favor wealthy, predominant-
ly white3° families. Section 504’s broad eligibility criteria, lack of funding, and substantial
deference to the professional judgment of educators and external evaluators have favored
powerful and privileged families. Accommodations can be a powerful tool to promote equity
for students with disabilities and it is important that all students who need accommodations
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have access to them. Federal disability law allows affluent parents, families, and students
to leverage their power and privilege to pursue accommodations when needed—and even
when they’re not. At the same time, the federal policy context can leave minoritized3' care-
givers who lack resources, such as money to pay for private evaluators, unable to access 504
accommodations, including extended testing time, modified classroom assignments, and
breaks.

To illustrate this reality, the first section of the literature review below surveys research on
the intersectional inequities that occur in the implementation of disability-related law in
education. The second section focuses on the significance of testing and school accommo-
dations and the intersectional inequities that occur in access to accommodations.3? Building
on the themes that appear in the literature, we then present emerging trends regarding the
inequitable access to and misuse of Section 504 plans. Finally, we present recommendations
for policymakers at the federal, state, and local levels.

ITI1. Review of the Literature

Constructing policy solutions to remedy inequitable access to and misuse of Section 504 re-
quires understanding two research areas. The first, research on inequities in implementation
of federal disability law, demonstrates that laws intended to protect minoritized communi-
ties, such as students with disabilities, may nonetheless undermine equity by reinforcing
social hierarchies. The second area of research focuses on the impact of testing accommoda-
tions and arbitrary access to them.

The Role of Power and Privilege in Federal Disability-Related Law in
Education

Despite the potential value of the legal protections available under federal disability law,
including both IDEA and Section 504, research literature reveals the role of power and priv-
ilege in determining which students receive disability-related supports, services, and ac-
commodations. The literature shows that it is possible for institutions to appear in compli-
ance with the law, while concurrently undermining its intent.3 An intersectional analysis
accounting for multiple forms of oppression and privilege that students may experience
(ableism and classism, for example, or ableism and racism, and so on) reveals nuanced in-
equities in the implementation of federal disability law in education.34 Understanding such
nuances is critical to identifying root causes and constructing meaningful and effective pol-
icy solutions.

Reflective of the systemic and intersectional nature of the problem, inequities are found
across topics of disability-related research, including both Section 504 and IDEA. Broadly,
researchers have identified racial, cultural, and socioeconomic disparities in identification,
placement, and discipline. Inequities in the identification process include, for example, dis-
proportionality or overidentification of Black students, under-identification of multilingual
students, and overrepresentation of white students/underrepresentation of students of color
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under Section 504).3% Inequities in placement include the placement of students of color in
more restrictive or segregated environments.3® And inequities in discipline include students
of color facing harsher, more subjective, or more frequent disciplinary consequences.?” Ad-
ditionally, researchers have identified systemic barriers to parent and family involvement
or collaboration,® and inconsistencies in access, protections, and enforcement,3° which are
sometimes caused by the ambiguity of Section 504 in comparison to IDEA.4°

Literature on disability identification, parental/family partnerships, and inconsistencies in
access, protection and enforcement is particularly relevant to our analysis. Researchers have
found linguistic, racial, socioeconomic, and sex-based inequities in the identification pro-
cess.# According to the literature, inequities occur more often in “soft” disability categories
(emotional behavioral disabilities, for example), which involves much more subjectivity in
the identification process.+* Research shows that bias, cultural dissonance, and stereotypes
impact the identification process for these “soft,” high-incidence categories.*3

Cultural and social advantages play an important role in access and opportunities available
to students with disabilities. Specifically, research has found that wealthy families’ “cultur-
al and social capital aligns with school structures in ways that (re)produce inequality.”+4
Moreover, scholars note that parents with power or capital seek out “elite” categories (for
example, Attention Deficit Hyperactivity Disorder (ADHD)) that are more driven by medical
rather than educational determinations.#s Two processes, termed “shifting” and “drifting”
in related research,* help explain this outcome. Shifting means that over time, perceptions
of various types of disabilities “shift” and become more or less stigmatized.+” For example,
medically determined disabilities like ADHD may be perceived as less stigmatized, while
educationally determined disabilities, including intellectual or emotional disabilities, may
be perceived more negatively.

The “drifting” process occurs when families in positions of power and privilege “drift” away
from disability categories that may bear greater stigma. For example, research uses Autism
Spectrum Disorder (ASD) and ADHD to illustrate this drifting process, noting a drift toward
ASD and ADHD and away from categories such as Intellectual Disability and Emotional
Behavioral Disability. Families with resources who might feel uncomfortable having a child
diagnosed with what they perceive as a stigmatized disability may be in a position to pursue
a relatively less stigmatized disability category, such as ADHD. In contrast, families with
fewer resources may be less likely to successfully navigate between more or less stigmatized
disability categories. It is important to note as well that students labeled with a disability
may have very different experiences, depending on their social identities and related forms
of oppression and discrimination. For example, students of color may experience height-
ened surveillance because they are perceived differently than their white classmates.4®

Further disability-related inequities are evident in comparisons of IDEA and Section 504
demographic data. Researchers have found that Black and Hispanic populations are under-
represented among students receiving Section 504 accommodations; they hypothesize that
this may be in part because white, wealthier families are strategically seeking accommoda-
tions for secondary students taking the American College Test (ACT) and/or the Scholas-
tic Aptitude Test (SAT).4 In contrast, the majority of related research on IDEA finds that
students of color are overrepresented in special education.’® The next section applies the
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general ideas presented in this section to Section 504 and access to testing accommodations
more specifically.

The Impact of Testing Accommodations and Arbitrary Access to Them

Research on the impact of testing accommodations in the K-12 context, both under IDEA
and Section 504, has found mixed results that highlight the importance of context in deter-
mining the effectiveness of accommodations.5* The specific accommodation, coupled with
students’ types of disability, backgrounds, and demographic characteristics, affect student
test performance. Testing accommodations can provide a positive effect on the performance
of students with disabilities, but the effect may vary by context, including by student age
and grade level.>? Conversely, some accommodations for students with disabilities of certain
ages may have a negative or no impact on their test performance.s

One of the most common testing accommodations for students with disabilities is extend-
ed time.5* Reviews of the research in this area have generally found that extended time is
beneficial to students with and without disabilities. For instance, in one study, researchers
assessed the effect of extended time on SAT performance and found that time-and-a-half
benefited students with and without disabilities, providing particular benefit for medium-
to high-ability students with and without disabilities and with a more pronounced impact
in math.5 In contrast, students with low ability did not benefit at all.5° But, generally, the
research shows that students with disabilities seem to benefit the most from extended time
accommodations.5”

Given the general conclusion that accommodations have a positive impact on the test perfor-
mance of students with disabilities, who gets access to accommodations and how they do so
becomes an important question. There have long been concerns that students without dis-
abilities might abuse the system and receive undeserved accommodations.?® Over time, such
concerns have led to increasingly lengthy requirements for students to prove that they have
a disability. For instance, in early 2000s, the ACT increased their eligibility requirements
for students to prove their need for accommodations to prevent abuse.? The College Board
announced similar lengthy requirements to qualify for accommodations for the SAT.%°

But changes in legal interpretation, policy, and guidance applicable to Section 504 have nev-
ertheless gradually expanded the meaning of “disability,” allowing more students to fall un-
der the category.® Consistent with calls from national organizations to broaden the meaning
of disability,®? in 2008, Congress revised the meaning of disability and functionally expand-
ed who qualified as a person with a disability.®® Subsequent regulations and updated guide-
lines for people conducting evaluations centered the need to remove burdens for students
with disabilities to access accommodations.®* On the ground, there is a lack of uniformity in
the standards and processes to determine eligibility for accommodations.®

Within this context, where structural barriers to accessibility have generally been lessened,®®
tentative patterns have emerged indicating that power and privilege have been used to se-
cure accommodations under Section 504. For instance, studies have found a strong rela-
tionship between socioeconomic status and students receiving accommodations throughout
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their educational trajectory.®” Scholars have also noted that the cost of documenting a learn-
ing disability under Section 504 falls largely on students and families, advantaging wealthier
families.®® Section 504 is particularly vulnerable to this issue because of its broader eligibil-
ity criteria than IDEA and substantial deference to professional judgment in practice.

IV. Recent Developments in the Inequitable Access
to and Misuse of Accommodations

The use of power and privilege to secure and misuse accommodations came into sharp focus
in the 2019 cheating and bribery college admissions scandal,® which drew media attention
to the misuse of accommodations nationwide. Broader emerging trends regarding the ineq-
uitable access to accommodations provide some evidence for critiques in the literature, and
they also underscore the need for related research and for systemic policy change, especially
related to Section 504 plans.

The Varsity Blues Scandal

National headlines in 2019 exposed the misuse of Section 504 accommodations in college
admissions testing as a tool for wealthy, predominantly white college applicants to gain an
unfair advantage in the college admissions process.” The scandal drew attention to both
inequitable access to Section 504 accommodations for families with limited resources and
the misuse by those who have the resources to secure 504 accommodations. The controversy
involved accusations and criminal charges against a college consultant who claimed to help
students and parents secure admission to selective colleges.” The consultant made $25 mil-
lion by creating a years-long elaborate fraudulent scheme, involving bribing coaches and ar-
ranging for impostors to take the SATs or ACTs for high school students.” Beyond criminal
issues and most germane to our analysis, he helped wealthy families receive 504 testing ac-
commodations to improve their SAT and ACT scores by cherry picking costly evaluators and
coaching students so that the evaluators would diagnose them in need of accommodations.”

Generally, the consultant asked families to coach their children to pretend to have a disabil-
ity, allowing them to receive accommodations on the SAT and/or ACT exams, especially ex-
tended time.”* He worked with a cadre of expensive evaluators to test students for “learning
differences,” which he noted to clients any student is bound to have.” The focus on “learn-
ing differences” in the implementation of Section 504 allows for more students to qualify
as having a disability,”® allowing them access to not only more testing time but also other
accommodations, such as testing in a different room or additional breaks.”” The scandal
and responses draw national attention to systemic limitations regarding the current state of
evaluation processes and access to accommodations under the law.

Emerging Trends on the Inequitable Access to and Misuse of 504 Plans

While research is limited, emerging patterns across the United States suggest inequitable
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access and the potential misuse of 504 plans are national issues and extend beyond ex-
tended time in college admissions tests. Accommodations may also include, for example,
extra time on in-school exams, classwork, and homework. Federal data and investigative
journalism have found that although students on 504 plans make up a relatively small per-
centage of K-12 students, such plans are largely concentrated in wealthier school districts,
and wealthy white students constitute the largest proportion of students with such plans.”
In 2018, journalists highlighted the experiences and stories of families across the country to
reveal the increasing rates of students with relative privilege securing 504 plans in K-12.7
The rate more than doubled between the 2009-2010 and 2015-2016 academic years, with
most of the growth in wealthier districts. Moreover, white students received 63% of all 504
plans, while only making up about 49% of the student population.® In addition, while some
experts have noted that caregivers need to be equipped with knowledge to advocate for their
children’s needs to secure a 504 Plan, some media reports show that knowledge by itself can
be insufficient—as indicated by an account of a knowledgeable mother of color who actively
but unsuccessfully advocated for her child to receive a 504 plan in a low-income district.®

In 2019, The Wall Street Journal conducted a broader analysis of federal data, examining
data from 9,000 public schools and finding that affluent school districts have seen a signifi-
cant increase in 504 plans within the last decade.®? They found striking differences between
wealthy and under-resourced school districts. Whereas an average of 4.2% of students had
504 plans in districts where no more than 10% of students were eligible for free or reduced
lunch, only 1.6% of students attending districts where 75% or more of students are eligible
for free or reduced lunch had such plans.® The New York Times found a similar wealth gap
in their K-12 analysis.® The advantage in securing a 504 plan is extended into college admis-
sions testing, because the SAT and ACT organizations rely heavily on the schools’ reporting
and documentation.®

Privileged families have weighed in on the public discussion, offering candid, often anon-
ymous, comments. For instance, a mother of a middle school student who was diagnosed
with ADHD and anxiety shared the following with The New York Times: “It’s totally unfair
... I know how to advocate for my kid. We made sure he got what he needed and it wasn’t
always clear. We bring that privilege to the table.”®® Wealthy caregivers shared their general
concern that colleges are increasingly competitive. They argue that the fierce competition
pressures them to aggressively advocate for their children, including by advocating for ac-
commodations in school and college entrance exams. They have the money, knowledge, and
privilege to do so0.%” In sum, the trends exemplify how power and privilege can be leveraged
at all stages of the process, from the identification of a disability and maximizing the benefit
of certain types of accommodations to evading the disadvantages (stigma, for example) as-
sociated with certain disability categories.

V. Discussion and Analysis

In this section, we offer a nuanced discussion of salient themes that emerge from the lit-
erature as well as recent developments in the use of 504 plans. More specifically, we focus
on the systemic nature of inequities, the ways in which power and privilege can be used to
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gain advantages through the gray areas of Section 504, and the ways in which the law (both
as written and as implemented) does not account for intersectional identities and contexts.

Intricate Linkages Between Systemic Inequities

The mechanisms that contribute to inequitable access and misuse of Section 504 plans and
testing accommodations are not unique to Section 504. On the contrary, its inequities are
tied to systemic issues related to oppression, discrimination, power, and privilege more
broadly. For instance, families who lack social, economic, and cultural capital can be disad-
vantaged in the process of seeking accommodations or special education for their children.?®
They may be unfamiliar with the expectation to advocate zealously or may defer to edu-
cators’ expertise.®® Yet, in the public discourse, some have framed the overrepresentation
of wealthy, white students in 504 plans as an issue of caregivers’ lack of advocacy.*° This
common narrative blaming under-resourced caregivers for education inequities ignores the
systemic discrimination disadvantaged families face in schools and society.?!

Within this deficit frame, criteria and eligibility processes are not questioned as problemat-
ic, nor are biases or systemic racism families may experience in and out of schools.?> Because
critique focuses on caregivers rather than on troubling implementation trends within and
across districts, systemic issues remain unexamined and unchallenged; meanwhile, edu-
cation leaders and educators receive little or no guidance in addressing inequities and im-
proving Section 504 implementation. A beginning to improving the situation can be found
in prioritizing data collection and analysis, funding, research, training, and professional
development.

The Limitations of the Federal Disability Law in Addressing Intersection-
al Inequities

Relevant literature and recent developments indicate that Section 504’s legal framework
contributes to existing inequities. The general flexibility in the Section 504 eligibility crite-
ria, identification process, and implementation of the law opens up the possibility for fam-
ilies to leverage power, wealth, and privilege to secure accommodations for their students
who may not qualify for them under IDEA (See Table 1).9 Because Section 504 leaves room
for significant professional discretion, evaluators can play a key role in the identification
process. However, the law provides no funding for evaluations, leaving under-resourced
families less likely to obtain private evaluation when a child is ineligible for special educa-
tion under IDEA.%¢ Some have noted that private evaluators who are paid thousands of dol-
lars may be more inclined to find a disability and to recommend extended time, readers, and
special testing conditions.% Furthermore, due to systemic exclusion from cultural capital,
even under-resourced families who are able to secure 504 plans for their children may be
unaware of their rights under the law.%°

The relative simplicity of Section 504 and its interplay with IDEA in practice creates a policy
environment that is vulnerable to inequities in implementation. Policymakers, education
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leaders, and educators can begin to address limitations in the law’s legal framework by rec-
ognizing that individual students can be disadvantaged by multiple forms of oppression,
such as ableism and racism, and/or classism. They can emphasize the role of these com-
pounded disadvantages in issues related to eligibility, enforcement, cost, the limitations of
existing measures of compliance in addressing root causes, and the need for proactive over-
sight to begin to address the limitations of Section 504’s legal framework.

The Role of Power and Privilege in Implementation

To effectively address inequities, it is essential to examine the ways in which power and
privilege function to promote unfair outcomes. Compliance with any law becomes merely
symbolic if no attention is paid to how well outcomes match—or fail to match—its intent.
Context is crucial, 7 and local policymakers must work diligently to understand the forces
shaping interactions in schools. For example, to address intersectional inequities in the im-
plementation of the law at the local level, educators

can disrupt these social forces because as educators decide who they respond to,
how they will leverage resources, and subsequently what they determine to be
a viable request for [accommodations], they [may be] reenacting and reifying
racialized dynamics under the cloak of benevolence.?®

Local policymakers can address root causes of disability-related, racial, and socioeconomic
inequities by avoiding the assumption that students are solely responsible for their difficul-
ties. Rather, they can recognize that students’ difficulties may stem from or be complicated
by racialized dynamics embedded in school policy and/or the assumptions of personnel.?

Policy solutions that account for local context and involve stakeholders, such as families
as well as school district personnel and attorneys, can counteract the role of privilege in
providing accommodations for students. Intersectional data collection/analysis—one that
accounts for multiple identities such as race, ability, sex, and socioeconomic status—is crit-
ical to identifying and addressing inequities in implementation. So, also, is professional
development that focuses not only on legal compliance but also on systemic issues such as
discrimination, power, oppression, and privilege. Furthermore, research suggests that it is
critical to craft policies that move beyond mere involvement to an equitable and inclusive
approach that promotes engagement in practice.**®

VI. Recommendations

Because many inequities are systemic, we provide recommendations that include policy ac-
tions at the federal, state, and local levels.
Federal

We recommend that federal policymakers:
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Analyze civil rights data (Civil Rights Data Collection) through an intersectional lens,
including disability and other social identities, to identify compounded advantages
and disadvantages in Section 504 implementation; compare Section 504 data and
IDEA data to identify disparities in identification and access to accommodations; and
use these analyses to provide guidance and technical assistance to recipients of federal
funds.

Survey providers and others receiving help from technical assistance centers to iden-
tify aspects of Section 504 implementation that need additional federal support to
address disparities in access to 504 accommodations.

Increase proactive OCR investigations of the use of Section 504 accommodations to
ensure that some groups of students are not systematically advantaged and others dis-
advantaged in Section 504 implementation.

Reinforce efforts to take a systemic approach to OCR Section 504 complaints, as op-
posed to solely addressing complaints at the individual student level.

Seek to involve affected families at the margins in Section 504 legislative and regula-
tory changes.

Craft explicit language in legislation/regulations that requires school districts to pay
for Section 504 evaluations and requires that implementors and federal enforcement
personnel consider connections between Section 504 and discrimination under other
civil rights laws.

Strengthen legislative and regulatory language related to identification and evaluation
requirements under Section 504 (for example, reinforce requirements for school dis-
tricts to identify students with disabilities, require parental involvement, specify data
to be included in the evaluation process, and require that the plan be written).

Review Office of Special Education and Rehabilitative Services Discretionary Grants
Funds and create funding opportunities for training and research that examines inter-
sectional inequities in the implementation of Section 504 (for example, access to 504
accommodations for low-income families of color unable to pay for private evaluators,
if federal law is not revised to require districts to pay for evaluations).

State

We recommend that state policymakers:

Analyze school- and district-level trends in Section 504 in comparison to IDEA data
through an intersectional lens, including disability and other social identities, to iden-
tify compounded advantages and disadvantages in Section 504 implementation; then,
use the analysis to provide data-driven guidance and resources for educators, leaders,
parents, and the public on the nuances of Section 504 legislation and regulation and
the importance of promoting equitable family partnerships in its implementation.

Offer state-sponsored professional development for education professionals to crit-
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ically reflect on the role of power and privilege in disability identification, supports,
services, accommodations, and in providing due process.

Prioritize state grants to support equitable Section 504 implementation through an
intersectional lens (for example, providing funding for educational institutions to hire
expert consultants or personnel with relevant expertise and providing need-based
funding for caregivers to pay for external evaluations).

Provide grant opportunities for researchers to partner with state or local policymakers
to study and offer recommendations to address inequitable access to and misuse of
Section 504 plans.

Local

We recommend that local policymakers:

Promote equitable partnerships between school personnel and families with students
with disabilities by soliciting families’ perspectives and, to the extent possible, incor-
porating those perspectives in policy guidance.

Set aside dedicated funding for professional development that requires attendees to
engage in critical reflection and create action steps related to the role of power and
privilege in Section 504 implementation.

Analyze local Section 504 data to determine where compounded inequities may exist
and create district and school policy solutions that target root causes of advantages
and disadvantages.

Collaborate with researchers to conduct studies that will inform district policy related
to the equitable use of accommodations for students with disabilities.
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