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Summary

A recent report published by the Federal Reserve Bank of Minneapolis examines the poten-
tial effects of amending the education clauses contained in states’ constitutions. The appar-
ent intent of this report is to provide an empirical justification for amending the education
clause of Minnesota’s constitution. Specifically, the report lays out four independent empir-
ical analyses in an attempt to advance a theory of action for improving education quality.
This theory of action asserts that amending state constitutional education clauses to include
strong language regarding a legislative duty to fund schools leads to increased citizen lever-
age, potential judicial intervention, and adopted legislation which leads to better school
quality and student outcomes. Unfortunately, the four analyses presented in the report use
methods and models that exceed the capacity and quality of the data. In addition, these
methods and models are inadequately linked to one another or to the theory of action. Ul-
timately, the report provides little evidentiary basis for the proposed theory of action or for
the current campaign to amend the Minnesota constitution.
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I. Introduction

In April of 2021, authors Scott Dallman, Anusha Nath and Filip Premik from the Federal
Reserve Bank of Minneapolis and University of Minnesota released the report, The Effect of
Constitutional Provisions on Education Policy and Outcomes.’ The apparent intent of this
report is to provide empirical justification that amending the education clause of the state’s
constitution will lead to better outcomes for the state’s children. The report lays out a theory
of action as follows:

Education Clause
Amended to
Strong Language

Citizen :> Reform More Better
Leverage Legislation Resources Outcomes

That is, amending state constitution education article(s), specifically to include stronger
language regarding educational rights, creates opportunity for citizens to leverage those
rights. But rather than leading only or mainly to litigation, the reasoning goes, a constitu-
tional amendment leads to increased legislation to improve school quality. Further, the re-
port argues, strong language in education clauses leads to increased likelihood of state high
court intervention when legislatures do not respond.?

Some context for the present report is required. It was released amidst a campaign by the
Minneapolis Federal Reserve (FRB) to revise the current education clause in the Minnesota
state constitution. A January 2020 press released explained, “Minneapolis Federal Reserve
Bank President Neel Kashkari and former Minnesota Supreme Court Justice Alan Page to-
day called on Minnesotans to pass a constitutional amendment to give every child in Minne-
sota an equal right to a quality education.”

The April 2021 report was preceded by a January 2020 article, also by Dallman and Nath,
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which in some regards provides useful additional detail and background for the current ver-
sion. Among other insights, the January 2020 version provides much greater detail on the
substance of the data—the constitutional amendments adopted in other states—that were
considered in the analyses.4 That pool of data was, as described below, substantially limited
in the April 2021 report reviewed here, with little documentation or detail.

The April 2021 report includes four distinct empirical analyses intended to support its the-
ory of action regarding constitutional amendments and school quality. In keeping with that
theory, and drawing on the findings, the report concludes, “Our results show that strength-
ening education clauses results in higher per-pupil spending, an increase in teacher salaries,
smaller class size, and improvement in reading and math test scores” (p. 26). As explained
in this review, however, the main problem is that the report’s four separate analyses do not
clearly establish the connections laid out in its theory of action. The report’s conclusions are
not justified. With little regard for the content or purpose of amendments, the report links
counts and timing of amendments to school resources and student outcomes. Next, it links
amendments by broad categories to counts of legislation and judicial activity. Separately,
it links constitutional strength to likelihood of judicial intervention, but without regard for
whether that intervention led to real change in school resources, quality, and student out-
comes.

All in all, the report presents a juggernaut of four discrete analyses, which (a) use methods
and models that exceed the capacity and quality of the data, (b) are inadequately linked to
one another or to the theory of action, and (c) ultimately provide little evidentiary basis for
the proposed theory of action or for the current campaign to amend the Minnesota consti-
tution.

II. Findings and Conclusions of the Report

The report’s findings are summarized as follows:

We find that when an amendment is passed, the legislature responds by enacting
education policies that meet the new standards. The number of education issues
addressed in the newly enacted policies is significantly higher. Consistent with
our hypothesis, there is no change in education cases after an amendment is
passed. In addition, using school finance reforms as a case study, we provide ev-
idence that in situations when the legislature fails to provide education services
through equitable school financing, courts intervene to enforce constitutional
standards to improve outcomes. This enforcement mechanism is more impactful
in states that had higher constitutional minimum standards.5

II1. The Report’s Rationale for Its Findings and Conclusions

The report’s above summary is backed by the four discrete analyses mentioned previously,
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each of which requires numerous caveats.

The first analysis (A1) attempts to determine which factors are most predictive of the
occurrence of a constitutional amendment proposal. It controls for party affiliation
of governors, balance of state legislatures, population race and poverty and school
dropout rates. Finding only a connection with dropout rates, the report concludes that
there may exist an endogeneity between proposing amendments and school quality,
which may complicate subsequent analyses. That is, while amendments may lead to
improved quality, there also appears to be a greater likelihood that amendments are
introduced where quality is already higher. But the subsequent analyses do not really
follow up on this problem.

The second analysis (A2) involves two separate empirical approaches to the same
question, which is whether passage of constitutional amendments is associated with
changes in spending levels, class sizes, teacher salaries, and student achievement.
The first approach applies regression discontinuity to assess differences in outcomes
between states where amendments marginally passed and states where amendments
marginally failed. The second approach applies event study models relating passage
of amendments to school resources and student outcomes. The regression disconti-
nuity analysis finds that amendment passage is associated with increased schooling
resources and the event study analysis finds that passage of amendments is associated
with increased resources and improved outcomes. Both are agnostic to amendment
content.

The third analysis (A3) evaluates the extent to which passage of amendments is as-
sociated with changes in legislative activity or appellate court cases. It disaggregates
amendments by types (i.e., finance, early childhood, and school choice) finding that
passage of amendments leads to increased legislative activity but not to increased ap-
pellate cases.®

Finally, the fourth analysis (A4) evaluates whether the presence of stronger language
pertaining to educational rights in state constitutions is associated with increased
likelihood that high courts rule to overturn school funding policies. The report states:

o “Conditional on equal access and quality standards, in states where the constitu-
tion imposes an obligation on the state legislature to provide education services
(“Duty of the State”), court case rulings are significantly more likely to find ineq-
uities in school finance system to be unconstitutional.”” (p. 25)

IV. The Report’s Use of Research Literature

The report provides a relatively comprehensive review with respect to both content and
methodology, and its interpretation of the literature is reasonable. Its findings regarding A4
conflict with other recent studies, including Hutt, Klasik, and Tang’s (2020) research.® This
report cites that research, which is far more exhaustive in terms of reviews of existing higher
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and lower court rulings in school finance-related litigation, but somewhat less exhaustive on
parsing constitutional language.

One concern regarding gaps in the report’s consideration of research literature relates to the
political and demographic contextual factors associated with constitutional amendments,
legislation and school finance reform. That discussion could have benefited from a deeper
dive into economic literature on the topic, as well as consideration of political science lit-
erature.® Among other things, the report may have identified more nuanced measures of
political ideology than party balance (which means different things regionally) and better
measures of racial composition, including differences in race between adult voting-aged
populations and school enrollments.!° The report also misses a significant body of literature
that establishes a link that the report’s own methods overlook—the link between court or-
ders and reform legislation—and resulting redistribution and/or leveling up of school fund-
ing." This literature in particular is central to the report’s claims, while not being validated
in the report itself.

Perhaps more importantly, while the report mentions some work that attempts to tackle the
complexities of reducing constitutional language to classification schemes and to linking
that language to subsequent reforms, it pays too little attention to complexities at numerous
other steps in the process: from constitutional language to court orders, to legislation, to
actually changing the levels and distribution of schooling resources.*

V. Review of the Report’s Methods

While typical methodological caveats are laid out along the way,'3 what’s missing are the ma-
jor caveats about drawing inferences across the four analyses. The report’s analyses of consti-
tutional amendments (Analyses 1—3) deal with a large variety of constitutional amendments
related to education. These analyses include counts of numbers and timing of amendments,
and they place proposed constitutional amendments into categories. However, they do not
generally address the substance of those amendments, and whether the amendment would
strengthen—or perhaps weaken—education clauses.

The authors’ earlier, January 2020 article referenced 312 proposed constitutional amend-
ments, but this was trimmed down to the 74 included in the more recent version (see Appen-
dix A). Classifications of those amendments in the earlier paper also provide more precision
than in the later version. Yet little or no information is provided on how the authors screened
and limited their selections for this report. Further, the report generally ignores the extent
to which proposed amendments may have been efforts to exclude courts from exercising ju-
risdiction over school finance cases, or ones which impose tax and spending limits. Indeed,
the analyses of counts and classes of amendments omits any discussion as to whether those
amendments involved actually strengthening education clauses, per the framework used by
the authors in the fourth analysis.

In fact, there have been very few major amendments to the education clauses of state consti-
tutions since 1965, when Connecticut* first adopted its education article and when Kansas's
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enacted a complete overhaul of theirs. Illinois adopted substantial changes in 1970, Flor-
ida added “high quality” in 1998'7 and Colorado adopted an amendment specifying funding
increases in 2000.® I address these amendments in slightly more detail later in this review.

Figure 1 (below) provides a schematic of the four distinct analyses. Each of these analyses
has one or more gaps with respect to the authors’ conclusions and preferred interpretation.
Analysis 1 reveals that only dropout rates, but not the selected demographic or political
context measures, are associated with proposed amendments. This finding implies endog-
eneity between outcomes and amendments, a statistical concern when evaluating whether
one thing causes another or vice versa. But that endogeneity is not sufficiently addressed in
subsequent analyses. It may be that amendments occur in part where conditions are better,
or that some other factors (better measures of political and demographic context or change)
are simultaneously determining likelihood of amendments and outcomes (i.e., simultane-
ity). Analysis 2 links occurrence of amendments with resources and outcomes, but without
regard for amendment substance or quality. Analysis 3 shows that amendment passage—by
amendment type (lacking detail on classification)—is not related to increased litigation but
is related to increased legislation. Again, missing in Analysis 3 is detailed analysis of the
substance of that legislation.

Then there’s a gap—a solid wall between the analyses on the left side and the one on the
right—that finds an association between what is coded as strong language in education
clauses and high court rulings. Further, the authors use the analyses on the right-hand side
of the figure to assert a causal effect of these rulings on school quality and student outcomes,
by way of citation to other sources.®

Figure 1

Constitutional Amendments

Politics = = r— —>:] Constitutional .
\ ] Strength Analysis #4

| Finance 7 . Duty of state

Equal access

Demogra phics, Analysis #2 or rights
I Reform . Quality
) standards

Teachers

Unions

X Endogenous
Analysis #1

Student
Outcomes
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The authors do present a potentially unique contribution to the classification of language in
state constitution education clauses—specifically, the use of three separate dummy variables
rather than a combined index—leading to findings that differ from prior literature.2° Future
research should explore this approach further.

VI. Review of the Validity of the Findings and Conclusions

The report’s findings, as appropriately tied to its analyses, can be summarized as follows:

» State constitutional amendments of any kind matter with respect to schooling resourc-
es or outcomes, though the direction of causation is in question (endogeneity issue);

Passage of specific types of amendments may be associated with increased legislative
activity but not with court cases; and

Strong constitutional language, specifically around the question of “duty of the state”
is associated with increased likelihood of a high court ruling overturning school fund-
ing formula.

But those findings do not necessarily support the report’s broader conclusion or theory
of action for achieving change in Minnesota or elsewhere. The broader conclusion is that
adopting state constitutional amendments that include strong language will create pressure
on legislatures to adopt significant reform legislation—and if not, citizens will take action
and courts will intervene.

Anecdotal comparisons throughout the report provide some of the clearest evidence of the
failures of this theory of action:

On page 7, the report contrasts Vermont and Florida, noting that Vermont has
weak constitutional requirements while Florida has strong ones. Yet, Vermont’s
courts found in 1997 that the constitution does provide a recognized and enforce-
able education right,?* whereas Florida is among the handful of states where an
actionable education right has not been acknowledged by the courts or advanced
by citizens.>?

On page 24, the Illinois education article is used to illustrate what strong lan-
guage looks like on all three elements included in the report’s ranking scheme
(Duty of State, Equal Access Rights, and Quality Standards). Yet, Illinois is also
among those states where courts have decided that the constitution does not
provide a recognized or enforceable education right.23

The newness of constitutional language also does not seem to provide a clearer path to re-
form. The Illinois language dates back to only 1970. 24 Connecticut was, as noted above, the
last state to adopt a substantive education article, in 1965. Connecticut receives no mention
in this report. While earlier cases acknowledged an enforceable education right in Connecti-
cut, the state’s most recent high court ruling overturned a lower court ruling that favored
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underfunded, high-need plaintiff districts.? Kansas overhauled its education article in 1965.
Among these states, Kansas courts have most consistently upheld and enforced education
rights, and the legislature has been largely responsive. 2¢ Kansas also receives no mention in
the article, despite being one of a few states with major high court rulings (in 2014 and 2017)
overturning school funding since the great recession.?”

In terms of the equity and adequacy of financing schools—the desired end result of all of
this—Illinois remains one of the least equitably funded states in the country,?® and Florida
and Colorado are among the least adequately funded state systems.?® Recall that Colorado is
among the only states with recent funding-related amendments.3°

While I remain skeptical that any sufficient statistical model can predict legislative or judi-
cial behavior in the way the authors wish, this particular report is thwarted by its failure to
consider several relatively well-understood constraints and conditions. Among other things,
in its attempt to cast constitutional amendments as mainly positive and progressive, the re-
port brushes aside constitutional amendments that are reactionary and destructive to public
services such as constitutional tax and expenditure limits, such as Colorado’s TABOR3' and
California’s Proposition 13.32 A vast body of literature in public economics points to the
detrimental influence of such amendments on public service quality, including schools.33
All constitutional amendments are not created equal, which is acknowledged in the report’s
fourth analysis.

Empirically, the simultaneity and endogeneity issues noted above are difficult, if not im-
plausible, to ever distill. In our examination of the how courts and policymakers interact to
determine policy, Zack Oberfield and I found three interrelated patterns:

* Court-ordered reforms, sometimes characterized as “exogenous shocks,” were related
to state politics:

o Judges were more likely to overturn school finance systems when lawmakers be-
came more ideologically liberal.

o This relationship was strongest in states that directly elect judges.

Political and demographic characteristics, not court decisions, were the strongest pre-
dictors of school finance progressivity. As states became more liberal or economical-
ly unequal, policymakers made their states more progressive (i.e., provided greater
funding in higher poverty settings).

When Black and Hispanic populations increased—and particularly when this increase
was among school-aged children—lawmakers made their states more regressive (i.e.,
reduced funding in higher poverty settings).3+

A deeper qualitative dive is required for understanding the specific characteristics that have
enabled reforms in each state. The January 2020 article provides some examples (e.g., Flor-
ida’s 1998 amendment), but this report excludes them. An especially good example of how
details matter is Kansas, where eight conditions that have kept the state’s school finance in
reasonable balance in terms of equity and adequacy.3s These conditions include the 1966
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ratification of the current education article. Significantly, the education article created a
unique governing structure—a unique balance of powers—in addition to expressing a strong
duty. It established an independently elected Kansas State Board of Education, with self-ex-
ecuting constitutional powers to oversee elementary and secondary education (general su-
pervision of schools), and required that the legislature “shall make suitable provision for
finance of the educational interests of the state.”

Other conditions included a judicial selection and retention process that reduces the role of
political ideology among state high court justices and limits turnover, thereby providing the
opportunity for state high court judges to develop a deep understanding and institutional
history of complex ongoing litigation. This judicial structure was adopted by constitutional
amendment in the 1950s. A variety of other conditions in Kansas and in other states rein-
force the state-level uniqueness and complexity that makes me skeptical that any sufficient
statistical model can predict legislative or judicial behavior in the way the report here at-
tempts to do.3¢

VII. Usefulness of the Report for Guidance
of Policy and Practice

The report provides limited useful guidance for policy and practice. This stems mainly from
the fact that the majority of its analyses in A1 to A3, even when they do categorize amend-
ments by category or type, are agnostic to the actual substance or purpose of those amend-
ments. They simply link quantities or occurrence of amendments to changes in resources or
legislative activity. While the report’s parsing of constitutional language strength (A4) pro-
duces a unique result with respect to high court rulings, its model for strong constitution-
al language—Illinois—provides perhaps the most compelling evidence that adopting strong
language alone is insufficient to advance educational equity. Further, this final analysis fails
to address the ultimate question of whether court orders induced by strong language actu-
ally lead to substantive and sustained improvement to school funding, quality, and student
outcomes. Sometimes they do and sometimes they don’t. The report’s theory of action re-
garding constitutional amendment and education reform is overly simplistic, despite using
excessively complex analyses to make the case.
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Appendix A

Table 2: Proposed Amendments by Category (1990-2018) Table 2: Proposed Amendments That Raise Minimum Standards, 1990-2018

Category Total Proposed  Total Passed [a] Improving education services

[a] Nonrevenue-Related Amendments
Classification Frequency

Funding 22
Equal Access 12

Right to Education 3

Compulsory Attendance

Early Childhood Education

Education First - Paramount Issue
1 Language Requirements

e

wental Right to Education Funding - Equitable Allocation of Funds :
ntal Rigl “dues

Improving Quality of Education
Parental Ri

Reduce Class Si

Role of State in Funding

School Choiee

School Oversight and Accountability
State Takeover of Failing Schools
Teacher Pay for Performance

Use of Public o

Expenditure Requirements

Education First - Paramount Issue

=1 ED b3 =

Improving quality of education

]

Establish adequate and efficient system of education

R O L L LK

[ER

[b] Specific education policy

[b] Revenue-Related Amendments Classification uency

Expenditure - Limitations or Requirements E School Choice 8
Expenditure - Incre Per-pupil Amounts Earlvy Childhood Education

Fundi Creating Dedicated Funds ;
Fundi uitable Allocation of Funds 4
Funding - Increase in Revenue 2 Teacher pay for performance

Fundi Investing Public Funds . . s .,
Fundi < or Debt Limits State T‘\%\um r of Failing Schools
Reduce Class Size

English Language Requirements

[¢] Other Amendments Accountability

Higher Education 3 Compulsory Attendance
Olhe]r Miscellaneous Provisions 3 24 Parental Rights
Tota)

Source: Authors’ calculations Total
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