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Executive Summary

The Manhattan Institute recently published the report, Religious Charter Schools: Legal-
ly Permissible? Constitutionally Required? The report concludes that the Supreme Court’s
2020 decision in Espinoza v. Montana Department of Revenue requires states to grant
charters to religious organizations, including those that intend to deliver an explicitly reli-
gious curriculum that teaches religion as truth. While Espinoza involved a publicly financed
private school tuition (voucher-like) program, the report reasons that its logic applies in full
force to charter schools as well. Although this report does raise an important question and
identifies the key issues for answering it, it excludes key federal and state case law necessary
to fully and fairly analyze the issues. Similarly, it fails to acknowledge extensive key expert
analysis on matters left unresolved by courts. The result is a one-sided analysis of the issue
that is not a reliable basis for state action.
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I. Introduction

In Espinoza v. Montana Department of Revenue, the Supreme Court held that excluding
religious organizations from the state’s private school tuition assistance program violated
the Free Exercise Clause of the First Amendment.* The Court’s holding raises the possibility
that state and federal laws excluding religious organizations from operating charters are
unnecessary or unconstitutional.

A Manhattan Institute report authored by Nicole Stelle Garnet, Religious Charter Schools:
Legally Permissible? Constitutionally Required? concludes that, after Espinoza, state laws
and policies that exclude religious organizations from operating as charter schools are un-
constitutional. 2 It further concludes that those religious organizations can do more than
just operate schools. They can teach an explicitly pro-religious curriculum—what the report
calls “religion as the truth.” The report also specifies alternative legislative, executive, and
litigation strategies to force states to authorize religious charter schools.

This analysis and proposal could, if correct, substantially rebalance the private and public
education sectors. The financial pressures and enrollment trends in portions of the private
sector could, for example, make transitioning to charter status an attractive option. This
would lead to substantial charter school growth and a rebalancing of available funding for
traditional public schools, particularly to the extent that religious charter schools enroll stu-
dents who would not have otherwise attended a public school or charter. Religious charter
schools, even if constitutional, would also raise additional issues regarding the application
of various federal anti-discrimination and equity statutes.
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II. Findings and Conclusions of the Report

The report provides a basic empirical assessment of charter schools and the laws under
which they operate, pointing out the number of states that authorize them, the private enti-
ties that operate the charter schools, and the fact that some of these charters offer religious
instruction before or after the regular school day. But state and federal laws prohibit these
charters from teaching religion as the truth as part of their regular school day curriculum.

The report examines the similarities and dissimilarities between charter schools and oth-
er private school choice programs, such as vouchers, education savings accounts, and tax
credits. It finds that charter schools and private choice programs are similar in that both a)
are exempt from many state education regulations, b) depend on private philanthropy and
donors, ¢) have wide-ranging autonomy, and d) are schools of choice. Charter schools are
distinct from other private choice programs in that charter schools a) only exist as a result
of a charter agreement between the state and a private operator, b) must be secular under
current law, ¢c) must be open to all students and tuition-free, d) must comply with regulatory
oversight and accountability, and e) can be closed for academic or regulatory failures. These
distinctions lead to the conclusion that charter schools are more similar to private tuition
programs than public schools.

The similarity to private tuition programs raises the question of whether the creation of re-
ligious charter schools would violate the federal constitutional prohibition on establishment
of religion. The report concludes they would not violate the Establishment Clause because,
“in almost all states,” charter schools are not “state actors” for federal constitutional pur-
poses.3 This conclusion is based on findings that a) state laws characterizing charter schools
as public schools are not dispositive on this question, b) federal court decisions have, un-
der certain circumstances, treated charters as private actors (though other courts have dis-
agreed), and c) differences in court decisions may be a function of the variances amongst
states in charter school structure. These state-level variables include: the level of autonomy
charters have, the number and diversity of charter school authorizers, whether the state
mandates closure of low-performing charter schools, and whether the state places caps on
the growth of charters.

The fact that states directly fund charters, according to the report, is no longer of constitu-
tional significance. Far more important is that charter schools operate as a “program of true
private choice” and receive public funds as a function of families’ private choices.4 Because
charter schools are programs of private choice and not state actors, states can authorize re-
ligious charter schools without violating the Establishment Clause.

If religious charter schools do not violate the Establishment Clause, the report finds that
states lack the discretion to exclude religious organizations from operating charter schools.
To do so would violate the Free Exercise Clause. While Espinoza acknowledged a potential
distinction between laws that discriminate based on religious status and laws that only pro-
hibit the use of public money for religious purposes, the report concludes this distinction is
not dispositive and that any restriction on religious charter schools is unconstitutional.

Based on these findings and conclusions, the Report proposes that a) states change their
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laws to allow religious charters, b) state attorneys general advise state officers to stop en-
forcing restrictions on religious charters, and/or c) religious organizations bring litigation
to challenge the restrictions. The report indicates the results of these strategies could vary
by state.

II1. The Report’s Rationale for Its Finding and Conclusions

The report reasons that the legal doctrine in Espinoza regarding private school tuition pro-
grams extends directly to charter schools because, like those programs, charter schools are
programs of private choice and not state actors. Thus, state and federal restrictions on reli-
gious charter schools are unconstitutional.

IV. The Report’s Use of Case Law and Literature

Important case law and literature is absent from the report and negatively impacts its anal-
ysis.

Case Law

The report appropriately focuses the majority of its analysis on the Supreme Court’s recent
decisions in Espinoza and Trinity Lutheran Church v. Comer, 137 S. Ct. 2012 (2017), but
its analysis of lower court decisions that address issues unresolved by the Supreme Court is
incomplete. First, it does not include a recent First Circuit opinion holding that while Es-
pinoza precludes religious status discrimination, a state may limit religious uses of public
funds, particularly when the state’s purpose was to provide instruction that was equivalent
to that of public schools (Carson as next friend of O.C. v. Makin, 979 F.3d 21, 25 (1st Cir.
2020)). The holding in Carson contradicts many of the report’s conclusions. The omission,
however, may have been unintentional, given that the opinion was issued only four weeks
before the report’s publication.

Second, while the report devotes substantial attention to distinguishing Supreme Court
precedent regarding the direct funding of private religious education, it does not distinguish
or address Supreme Court precedent prohibiting the coercive effects of religious activities
within the public sphere or the messages of endorsement religious activities may send. In
Lee v. Weisman, 505 U.S. 577 (1992), for instance, the Court held that allowing a private
party to lead a prayer at graduation was unconstitutional because it had the effect of coerc-
ing students to participate in religious activity. Religious charters, even if private, would
operate under the authority of the state and potentially have similar effects. Likewise, state
creation of and funding for a religious charter could send the message that government is
“endorsing” religion, which the Court has previously relied upon as a basis for striking down
state activities.>
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Third, the fact that all 50 state constitutions obligate states to deliver public education and
a robust body of state supreme precedent applies to that obligation is missing from the re-
port.® That precedent includes cases addressing whether charter schools qualify as public
schools that can draw on funds that are constitutionally reserved for public schools.” Those
cases directly intersect with the question of whether charter schools are state actors that
would be subject to the Establishment Clause. The state statutes on which the report relies
are subservient to these state constitutional principles.

Fourth, the analysis of lower federal court decisions regarding charter schools and the state
actor doctrine is uneven. The report discusses those federal lower court cases favoring its
conclusion at length but relegates those federal cases at odds with its conclusion to a single
sentence and footnote.

Fifth, federal education disability statutes (Individuals with Disabilities in Education Act
and Section 504 of the Rehabilitation Act) currently apply to charter schools in roughly the
same ways as traditional public schools. The report does not address those laws or how its
desired change would impact those statutes and the children they protect.

Literature

The report focuses and relies on federal case law, with little use of secondary literature. The
limited reliance on secondary literature is appropriate as to those issues on which the Su-
preme Court or lower courts have clearly spoken. Courts, however, have either disagreed or
not addressed two key issues in the report: whether charter schools are state actors and how
the courts’ school voucher precedent applies to charters. On these questions, a discussion of
other experts’ analysis would be helpful. Extensive literature exists on those questions, but
the report cites only two scholars whose articles are generally consistent with the report’s
conclusions® and the author’s own work. The report fails to cite the considerable literature
that contradicts its conclusion.?

V. Review of the Report’s Methods

The report is thorough and logically strong in many respects. Its structure and analysis are
clear and facially forceful. It identifies the two key constitutional questions that control its
analysis—whether religious charters violate the Establishment Clause and whether the pro-
hibition of religious charters violates the Free Exercise Clause. It effectively separates the
analysis of each, even though they are substantively intertwined. Within those distinct anal-
yses, it explains the Supreme Court’s central holdings and rationales in a manner that makes
the application of those holdings to other contexts straightforward. The policy preferences
and analysis are also separate from its legal analysis. In most respects, the language in the
report is facially evenhanded and transparent. Most non-experts will easily follow its logic
and may be convinced by its conclusions.

The report’s facial strength, however, is a function of its omissions. First, it does not alert
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readers to the contested factual assumptions upon which its logic rests, particularly those
regarding whether charters are private choice programs. Second, it minimizes—sometimes
to the point of exclusion—unfavorable case law. Third, literature contrary to the report’s
conclusion is fully absent. Fourth, it does not address the inconsistency of charter schools
claiming to be public schools when doing so is advantageous and claiming to be private
schools when doing so is advantageous—an important concern that other scholars have
raised.”

VI. Review of the Validity of the Findings and Conclusions

The report’s conclusion that religious organizations should be able to apply to operate sec-
ular charter schools (i.e. ones that effectively teach the same curriculum as public schools
and no more) is well supported and likely valid under existing case law. Its conclusion that
religious organizations should also be able to operate religious charter schools that teach
religion as truth is less well supported and highly questionable.

First, the report dismisses the distinction between religious use prohibitions and religious
classification discrimination too quickly. While the distinction may, in fact, prove to be in-
consequential in the future, the report reaches its current position based on the opinion of
two Justices, not established law. The First Circuit Court of Appeals, which has issued the
only direct precedent on the issue, hinges its entire analysis on the distinction.*

Second, the conclusion that charters are not state actors is based on a one-sided assessment
of the law that fails to engage unfavorable federal case law. The report does not confront the
argument that charters should be considered state actors given that they are discharging
the state’s constitutional duty to deliver public education and that the state imposes several
statutory responsibilities on them consistent with that duty.

Third, the report’s conclusion that charter schools are sufficiently similar to private tuition
programs to escape the state actor doctrine overlooks the state constitutional law context in
which charters exist. State constitutions obligate states to maintain a public education sys-
tem, and they impose qualitative, financing, oversight, and equity standards.** In so far as
charter schools replace, supplement, draw resources from, or substantially affect traditional
public schools, charter school law and regulations should conform to state constitutional
constraints.’® While the report is likely correct in asserting that state statutes are not conclu-
sive on questions of whether charters are public, state constitutions are far more important
and thus could be conclusive. This is particularly true as to “state actor” status, on which
the Supreme Court evaluates, among other things, whether a private entity is displacing or
performing a public function.™

Fourth, the report treats autonomy and choice as synonymous with private schools and an-
tithetical to public schools. While the former may be true, the latter is not. Public magnet
schools, for instance, are schools of choice and autonomous in many respects, but they are
also indisputably state actors.'s
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Fifth, the report severely discounts and does not fully explore the fact that charters, unlike
private schools, exist solely as a function of states’ decision to create and regulate them.
The fact that the state allows private choice to function within the system of charter schools
that it creates does not eliminate the state’s role in and responsibility for these schools.
Private actors, moreover, could retain their private status while acting within that system
while the state remains subject to the constitution in oversight of those private actors. For
instance, schools are not automatically liable for the discriminatory acts of teachers, but
when a school ignores, perpetuates, or authorizes the private discrimination, it is.® Thus,
the report’s conclusion that charter school operators are private entities does not answer the
question of whether the state can hire a private operator to run a religious charter school.

VII. Usefulness of the Report for Guidance
of Policy and Practice

The report is useful in clearly identifying the key issues to be resolved regarding religious
charter schools, but its conclusions and proposals lack an adequate foundation upon which
states should act. States that follow the report’s recommendations run a high risk of violat-
ing the federal Constitution.
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